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Medicare/Medicaid: SNF Was Not Treated
Fairly, Court Nixes Civil Monetary Penalty.

he official published opinion of the

had dealt with pest control, but neither of
US Court of Appeals for the Elev- those decisions even vaguely defined what
enth Circuit appears to have important the word “effective” actually means, the
implications going beyond the specific court said.
facts of the case. ' The only government document on the
A C.OII]plalpt prompts:d a m}d' subject the court could find, a guide-book
summer inspection of a skilled nursing for survey inspectors, offers at best only a
facility (SNF) in Florida which verified circular definition of an effective pest con-
that a bedridden patient had been stung trol program as measures to eradicate and
40+ times by fire ants. ! control common household pests.

Inspectors found the facility to be More importantly, the court pointed
in non-compliance with Federal regula- out, CMS survey inspectors had never be-
tions that require an effective pest con- fore cited this facility over pest-control
trol program and assessed a civil mone- issues or even suggested any specific
tary penalty of $10,000 per day for 12 changes in what was already being done
days while immediate jeopardy was despite incidents with ants on-site.
believed to exist for the health and The facility was expressly determined
safety of the patient population. not to be in violation of Federal standards

The Court overturned the penalty In the absence of any prior just the previous summer for an incident
on the grgunds that the facility was not detailed elaboration of the involvingaresidentstung by fire ants.
treated fairly in the process. Following that incident the facility

Specific Guidance Was Lacking was not told its pest-control program was

regulatory requirements it is

Facility Was Treated Unfairly app r?p riate to assess the fa,- not effective or ordered to change what it
The Federal government offered o Cility’s non-compliance only in already doing in any respect.
guidance ahead of time as to the criteria light of what the facility would Only after the most recent incident
that would be used to assess the effec- have reasonably expected it yere certain specific expectations spelled
tiveness of the facility’s efforts to com- was supposed to do. out.
ply with regulatory standards. When it happened before the Once the facility was expressly told
) Fefief’al regulations - require an jngpectors just suggested what it was supposed to do the facility
effective” pest COIltK.)l. program m something ought to be done. made the changes it was ordered to make
every long-term care facility. UNITED STATES COURT OF APPEALS  as fully and as quickly as it could. Emerald
Only two prior recorded decisions ELEVENTH CIRCUIT Shores v. US Dept. of Health & Human Ser-
of the Centers for Medicare and Medi- October 22, 2008 vices, __ F. 3d _, 2008 WL 4648374 (11th

caid Services (CMS) Appeals Board Cir., October 22, 2008).
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