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Child Abuse: Emergency Room
Personnel Not Entitled To Good-
Faith Legal Immunity.

he parents brought their eight year-old

daughter to the hospital’s emergency
room with a high fever.

A routine urinalysis in the emergency
room at first showed trace amounts of sper-
matozoa in the child’s urine. The police
were called. They came to the emergency
room and began questioning the mother.

The mother insisted the urinalysis be
redone. It was redone. The second uri-
nalysis came back completely negative for
spermatozoa. The hospital’s emergency-
room physician insisted on doing a vaginal
exam on the child, which proved entirely
negative for evidence of sexual abuse.

Then the mother was assured, in light
of the negative vaginal exam, that the first
urinalysis sample must have belonged to
another patient. An apology was offered to
her for the whole mix-up.

Abuse Not Reported
Hospital Launched An Investigation

Unspecified emergency room person-
nel employed by the hospital, however,
insisted on admitting the child. The child
was given repeated vaginal exams while
they continued to interrogate the mother.

Hospital personnel informed the
mother she could not take her child home
until child protective services allowed her.

However, after the parents sued it
came to light that no protective-services
case file or case number could be located
to substantiate that the hospital actually
filed a report, the Court of Appeals of Illi-
nois pointed out.

No Presumption of Good Faith
Hospital Has Burden of Proof

For filing a report with protective ser-
vices there is a legal presumption of good
faith. The plaintiff trying to sue has to
prove the defendant did not act in good
faith. Otherwise, as in this case, the defen-
dant has to prove good faith. The party
who has the burden of proof on the issue of

good faith usually loses in court. Lipscomb
v. Sisters of St. Francis, _ N.E. 2d __, 2003
22127891 (IIl. App., September 15, 2003).

The traditional common
law gives parents an inher-
ent right to the care and
custody of their own chil-
dren.

At the same time the gov-
ernment has the right and
the obligation to protect
children from abuse, even
from their own parents.

The government may cur-
tail the natural parent-child
bond only in very special
circumstances, like when
there is clear evidence of
child abuse.

To balance the common-
law right of parents to keep
their children and the gov-
ernment’s right to prevent
child abuse, the law says
that any person or institu-
tion who in good faith re-
ports child abuse to appro-
priate government authority
has legal immunity from a
parent’s lawsuit for intrud-
ing into the natural bond
between parent and child.

Reporting and investigat-
ing child abuse are two very
different things.

When a private individual
or institution takes up the
task of investigating possi-
ble abuse there is no legal
immunity from a parent’s

lawsuit.
COURT OF APPEALS OF ILLINOIS
September 15, 2003

Hospice Care:
CMS Re-
Approves CHAP
For Medicare,
Medicaid.

n September 26, 2003 the US Centers

for Medicare & Medicaid Services
(CMS) re-approved the Community Health
Accreditation Program (CHAP) as a na-
tional accreditation program.

Re-approval extends from November
21, 2003 through November 21, 2009.

CHAP accreditation is an optional
alternative to state survey certification for
hospices that wish to participate in Medi-
care or Medicaid.

It should be noted that CHAP, at
CMS’s insistence, has made certain
changes to its accreditation standards since
April, 2003 to make them equivalent to
CMS’s most current regulations.

We have placed the full text of the
CMS announcement from the Federal Reg-
ister on our website at http:/

www.nursinglaw.com/CHAP.pdf.
FEDERAL REGISTER
September 26, 2003
Pages 55616 — 55618

Newsletter Now
Available Online.

Our newsletter is available online to
paying subscribers at no additional
charge beyond the subscription price.

All subscribers receive print copies in
the mail whether or not they also want the
online edition.

If you are interested in the online edi-
tion, ¢ mail us at info@nursinglaw.com.
Identify yourself by name and postal ad-
dress and include your e mail address.
About ten days before the print copies go
out in the mail the Internet link to the
online edition is e mailed to you. You can
open the link directly from your e mail and
read the newsletter on your computer in
Adobe Acrobat PDF file format.
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